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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 

 
 

ADVANCE TRUST & LIFE ESCROW 
SERVICES, LTA, AS NOMINEE OF LIFE 
PARTNERS POSITION HOLDER TRUST, and 
JAMES KENNEY, on behalf of themselves and 
all others similarly situated, 
 

 Plaintiffs, 
 
 v. 
 
PHL VARIABLE INSURANCE COMPANY, 
 

Defendant. 
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Case No. 1:18-cv-03444 (MKV) 

 
DECLARATION OF SETH ARD IN SUPPORT OF PLAINTIFF’S MOTION FOR 

PRELIMINARY APPROVAL AND CLASS CERTIFICATION 
 

I, Seth Ard, declare as follows: 
 
1. I submit this declaration in support of preliminary approval of the proposed class 

action settlement in this matter between Plaintiff, on behalf of himself and the proposed class, and 

Defendant PHL Variable Insurance Company (“PHL” or “Defendant”). 

2. I am a partner in the law firm of Susman Godfrey L.L.P., which is counsel for 

Plaintiff and the Court-appointed Interim Class Counsel (referred to herein as “Class Counsel”) in 

the above-captioned matter. (Dkt. 92.) I am a member in good standing of the bar of this Court. 

I have personal, first-hand knowledge of the matters set forth herein and, if called to testify as a 

witness, could and would testify competently thereto. 

3. Susman Godfrey has significant experience with insurance litigation and class 

actions, including cost of insurance (“COI”) class actions and settlements thereof. Susman 

Godfrey has represented numerous classes of policyowners seeking recovery of COI overcharges 
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against insurers, including Phoenix Life Insurance Company, AXA Equitable Life Insurance 

Company, Voya Retirement Insurance and Annuity Company, and Security Life of Denver 

Insurance Company.1 A copy of the firm’s class action profile and the profiles of myself and my 

fellow Class Counsel, are attached hereto as Exhibit 1. 

4. I was among the principal negotiators of the proposed class action settlement with 

Defendant. Following extensive negotiations, the parties signed a memorandum of understanding 

on November 15, 2022, and the final Settlement Agreement was reached on February 17, 2023. I 

attach a true and correct copy of the Settlement Agreement as Exhibit 2. It is the opinion of Class 

Counsel that this settlement with PHL is fair, adequate, and reasonable. Plaintiff similarly supports 

this settlement and believes it to be fair, adequate, and reasonable. 

5. The Settlement Agreement is the result of extended negotiations between the parties 

with the assistance of an experienced mediator, Professor Eric D. Green of Resolutions LLC. 

6. Following several years in discovery, the parties held an in-person mediation 

session at Professor Green’s offices in Boston, Massachusetts on January 20, 2022, after 

exchanging detailed mediation position statements. The parties were unable to reach agreement at 

that in-person mediation. The parties continued to negotiate with the assistance of Professor Green 

and attended a second in-person mediation session on November 8, 2022 following the close of 

expert discovery and after briefing on class certification was complete. After the second mediation 

session, Professor Green continued to work with the parties, after which the parties reached an 

 
1 Susman Godfrey has been found adequate counsel in numerous COI cases, including Fleisher v. Phoenix Life Ins. 
Co., 2013 WL 12224042, at *12 (S.D.N.Y. July 12, 2013); Vida Longevity Fund, LP v. Lincoln Life & Annuity Co. of 
N.Y., 2022 WL 986071, at *5 (S.D.N.Y. Mar. 31, 2022); In re AXA Equitable Life Ins. Co. COI Litig., 2020 WL 
4694172, at *16 (S.D.N.Y. Aug. 13, 2020); Hanks v. Lincoln Life & Annuity Co. of N.Y., 330 F.R.D. 374, 387 
(S.D.N.Y. 2019); Advance Tr. & Life Escrow Servs., LTA v. Security Life of Denver Ins. Co., 2021 WL 62339, at *9 
(D. Colo. Jan. 6, 2021); Advance Tr. & Life Escrow Servs., LTA v. ReliaStar Life Ins. Co., 2022 WL 911739, at *11 
(D. Minn. Mar. 29, 2022); Advance Tr. & Life Escrow Servs., LTA v. N. Am. Co. for Life & Health Ins., 592 F.Supp.3d 
790, at 809-10 (S.D. Iowa 2022); and 37 Besen Parkway, LLC v. John Hancock Life Ins. Co., 15 Civ. 9924 (S.D.N.Y. 
Nov. 1, 2018), Dkt. 139 ¶¶ 7-8. 
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agreement on November 15, 2022 after clarifying certain issues. The parties reached a 

memorandum of understanding for a settlement, and promptly informed the Court on November 

15, 2022. (Dkt. 237.) On February 17, 2023, the parties agreed to the terms of a long-form 

settlement agreement. 

7. The terms of the settlement were negotiated after the parties exchanged numerous 

offers and counteroffers, submitted briefing to the mediator, and participated in teleconferences 

and email discussions. By the time the settlement was reached, Class Counsel was well informed 

of material facts, and the negotiations were hard-fought and non-collusive. 

8. Class Counsel took steps to ensure that we had all the necessary information to 

advocate for a fair, adequate, and reasonable settlement that serves the best interests of the 

Settlement Class. 

9. Fact discovery lasted until February 23, 2022, with supplemental discovery 

obligations under Federal Rule of Civil Procedure 26(e) continuing thereafter. (Dkt. 194.) Plaintiff 

and his experts analyzed over 375,000 pages of documents, which included extensive actuarial 

tables, policy-level data reflecting the historical credits and deductions to the account value of all 

Class members’ policies, and over one thousand spreadsheets. Plaintiff also issued ten subpoenas 

to relevant third parties, including PHL’s parent companies, consultants, and actuarial and 

financial advisors. Plaintiff obtained thousands of pages of valuable documents from these 

subpoenas, much of which had not already been produced by PHL. 

10. One of the subpoena requests was to PHL’s actuarial consultant, Milliman, Inc., 

seeking a copy of the proprietary MG-ALFA software that PHL and Milliman used to model the 

2017 COI Increase. When Milliman refused to provide the software, Plaintiff filed a motion to 

compel supported by multiple expert declarations explaining the importance of this software and 
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the importance of examining Milliman’s COI increase modelling in its native format. (Dkt. 106.) 

Plaintiff prevailed (Dkt. 138), which resulted in Milliman’s producing critical MG-ALFA models 

that formed the basis of Plaintiff’s theories that PHL acted unlawfully in imposing the 2017 COI 

Increase. For example, Plaintiff’s actuarial expert Howard Zail used the MG-ALFA models to 

determine that the modeled assumption for premium funding was changed to result in a benefit to 

PHL and detriment to policyholders. As another example, Zail was able to use the MG-ALFA 

models to support the contention that PHL and Milliman’s use of certain factors resulted in a 

recoupment of prior losses for PHL.  

11. Plaintiff took and defended 17 highly technical fact depositions (some of which 

took place over two days). All these depositions were taken virtually during the COVID-19 

pandemic, and, therefore, required numerous hours of additional coordination. 

12. Expert discovery lasted until September 30, 2022. (Dkt. 198.) Plaintiff designated 

three experts and produced expert reports from: actuarial expert Howard Zail, regulatory-practices 

expert Jeffrey Angelo, and damages expert Robert Mills. Plaintiff produced opening expert reports 

from Zail and Mills on April 19, 2022. Plaintiff produced rebuttal reports from Zail, Mills, and 

Angelo on August 26, 2022. PHL designated three experts: Darryl Wagner for actuarial issues, 

Maria T. Vullo for regulatory practices, and Professor Craig Merrill for damages. PHL’s expert 

reports were submitted on July 29, 2022. Collectively, the parties produced eight reports and took 

and defended six expert depositions. Plaintiff’s opening and reply reports totaled 286 pages, with 

over 5,000 pages of exhibits and appendices.  

13. The parties next briefed class certification. Plaintiff’s opening motion was filed on 

September 2, 2022; PHL’s opposition was filed on October 6, 2022; and Plaintiff’s reply was filed 

on November 3, 2022. (Dkts. 200-06, 209-10, 223-27.) Collectively, Plaintiff filed 35 pages of 
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briefing supported by 38 exhibits. 

14. The parties also filed premotion letters regarding PHL’s anticipated motion to 

exclude Plaintiff’s experts and motion for summary judgment. (Dkts. 230-36, 238-44.)  

15. Documents produced by PHL indicate that about 4,973 Phoenix Accumulator 

Universal Life and Phoenix Estate Legacy universal life policies were subject to the 2017 COI 

increase. Data produced by PHL indicate that these policies’ owners paid $29,435,208 more 

than they would have had the 2017 COI increase not been implemented.  

16. Initially, PHL and Milliman projected that the 2017 COI Increase would generate 

$163.7 million in additional after-tax profits for PHL over the course of decades, discounted at a rate 

of 10%, and that the 2017 COI Increase would remain in effect for the life of the policies. (Dkt. 204-

3, at 8, 10 (PHL_AT_010905, PHL_AT_010907)). 

17. However, the overcharge damages in this case are fixed at $29,435,208. This is 

because PHL implemented a new COI increase in 2021 (the “2021 COI Increase”) that replaced the 

2017 Increase. Ex. 2 ¶¶ 1-2. The 2021 COI Increase is subject to separate litigation, Kenney v. PHL 

Variable Ins. Co., No. 3:22-cv-0052-OAW (D. Conn.), and claims challenging that increase are not 

part of this settlement.2 Thus, unlike in other COI cases, where damages continue to accrue 

throughout trial and post-verdict proceedings, the damages caused by the 2017 Increase would 

remain the same, no matter how much time passed until a final judgment.  

18. Plaintiff’s actuarial expert, Howard Zail, opined that PHL violated uniformity 

provisions of the Class Policies in four different ways and improperly recouped prior losses, 

determined its change of COI rates retrospectively, and based the 2017 COI Increase on non-

 
2 The Court denied leave to add allegations challenging the 2021 COI Increase to this lawsuit. See 
Dkts. 177-78 (denying leave to file a second amended complaint). 
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enumerated factors. PHL’s expert Darryl Wagner opined that the 2017 COI Increase was consistent 

with the policies and actuarial standards and disagreed with the damages calculations of Plaintiff’s 

damages expert Robert Mills. With respect to Mills’s calculations, Wagner opined that they were 

based on the incorrect premise that the entire 2017 COI Increase was improper for each and every 

class policy. PHL’s damages expert Craig Merrill similarly challenged Mills’s calculations on the 

ground that the calculations presume none of the 2017 COI Increase was justified.  

19. Discovery also showed that PHL’s credit had been downgraded, see Ex. 4, PHL is 

a privately owned company, see Ex. 5, at 1, and PHL no longer issues any new insurance products, 

see id. at 3 (describing PHL’s decrease in assets due to the business “being in run-off”).  

20. The specific terms and conditions of the settlement are set forth in the Settlement 

Agreement, which is attached as Exhibit 2. The principal terms of the settlement are as follows: 

• Cash: An $18,500,000 all-cash settlement fund, reduced pro-rata for any opt-outs. This is 

not a claims-made settlement. Class members will not need to fill out any claim forms. 

Following final approval, checks will be mailed directly to Settlement Class Members 

using their addresses on file with PHL. The Final Settlement Fund can never revert to PHL. 

• COI Increase Ban: PHL agrees to a moratorium on any new COI rate scale increases on 

the Class Policies for a period of at least two years from the Effective Date of the Settlement 

Agreement. In the event that PHL thereafter imposes a new increase, Plaintiff and the Class 

retain all of their rights to challenge such an increase. And if PHL agrees to a longer 

moratorium for any opt-outs, PHL will provide an equal extension to the Class. 

• Policy Validity Guarantee. PHL will not challenge the validity and enforceability of any 

eligible policies owned by participating Class members on grounds of lack of an insurable 

interest or misrepresentations in the applications. This is a significant benefit as well to 
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owners who did not previously have such protection and reduces the risk that policyholders 

will be denied policy benefits at maturity so long as sufficient premiums are paid. Absent 

this agreement, if a policy were subjected to a successful challenge for lack of insurable 

interest or misrepresentation, the policy could be voided and rendered worthless. 

21. In my opinion, the consideration to the Class adequately and excellently 

compensates the members of the proposed Settlement Class for their damages in view of the risks 

of litigation. The Class further benefits because none of the cash in the Settlement Fund will be 

returned to PHL.  

22. In addition, the cash component represents 62.8% of the damages that have 

accrued as a result of the 2017 COI Increase. In Class Counsel’s experience, this is an outstanding 

recovery, particularly given the complexity of COI cases, the conflicting expert testimony on 

technical issues that a jury would be required to weigh, and the inherent uncertainties of litigation.  

23. Moreover, as mentioned above, the damages stemming from the 2017 COI 

Increase are fixed. This makes the result for the Class even more favorable. The cash consideration 

also allows the Class to be repaid without further delay.    

24. The nonmonetary benefits, such as the COI increase ban, are also valuable in 

light of PHL’s past conduct. The 2017 Increase is the third out of four COI increases PHL has 

implemented since 2010. According to Zail, COI charges are also typically the largest deduction 

from a policyholder’s policy value. (Dkt. 204-4 ¶ 21.) The moratorium on new COI increases thus 

provides policyholders with certainty as to their COI rates for a period of time. Additionally, the 

requirement that PHL, if it agrees to grant a longer moratorium for opt-outs, grant a corresponding 

extension for Class policies is valuable in ensuring policyholders affected by the 2017 COI 

Increase are treated equitably.  
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25. Likewise, the validity guarantee adds value. Members of the Fleisher class 

previously received this validity guarantee, which is expanded here to cover all members of the 

Settlement Class, including owners of PAUL 1, 2, 4, 4A, PEL 2/3, 3A products that had no such 

protections in Fleisher, which addressed COI increases on PAUL Series 2(c), Series 3, Series 3(a), 

Series 3(b), and Series 3(c) policies. See Fleisher v. Phoenix Life Ins. Co., 11 Civ. 8405, Dkt. 299-

2 ¶¶ 10-11.  

26. Class Counsel recommends the proposed distribution plan described in the 

Notice and attached in full as Exhibit 3. Under the plan of allocation, Settlement Class Members 

will be distributed the Net Settlement Fund in proportion to their share of the overall COI 

overcharges paid as a result of the 2017 COI Increase. Class Counsel prepared the plan of 

allocation with the assistance of Plaintiff’s damages expert, Robert Mills, who also has significant 

experience in preparing plans of allocation that have been approved by numerous federal courts, 

using the data produced by PHL in this litigation. COI overcharges are measured as the difference 

between the actual COI charges each member of the class paid and the charges that would have 

been imposed but for the 2017 COI increase. 

27. There are no agreements beyond the Settlement Agreement. The Settlement 

agreement refers to a confidential termination provision, Ex. 2 ¶ 54, and Counsel can provide this 

to the Court upon request. The confidential termination provision allows PHL, in its discretion, to 

terminate the Settlement if a certain threshold of opt-outs is reached.  

28. The proposal is fair, adequate, and reasonable, especially in light of Counsel’s 

detailed assessments of the strengths and weaknesses of the claims asserted, the applicable 

damages, and the likelihood of recovery. 
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29. I declare under penalty of perjury under the laws of the United States of America 

that the foregoing is true and correct. 

 
 

 
Dated: March 7, 2023               SUSMAN GODFREY LLP 
 

/s/ Seth Ard     
Seth Ard 
SUSMAN GODFREY L.L.P. 
1301 Avenue of the Americas, 32nd Floor 
New York, NY 10019-6023 
Tel.: 212-336-8330 
Fax: 212-336-8340 
sard@susmangodfrey.com 
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The Susman Godfrey Difference 

For over forty years, Susman Godfrey has focused its nationally recognized practice on just one 
thing: high-stakes commercial litigation. We are one of the nation’s leading litigation boutique law 
firms, with offices in Houston, Los Angeles, New York and Seattle. We have a unique perspective, 
the will to win, and an uncommon structure, which taken together provide the way to win. 

The Will to Win 
At Susman Godfrey, we want to win because we are stand-up trial attorneys, not discovery 
litigators. We approach each case as if it is headed for trial. Everything that we do is designed to 
prepare our attorneys to persuade a jury. When you are represented by Susman Godfrey, the 
opposing party will know that you are willing to take the case all the way to a verdict if necessary; 
this fact alone can make a good settlement possible. 

Susman Godfrey has a longstanding reputation as one of the premier firms of trial lawyers in the 
United States. We are often brought in on the eve of trial to "rescue" troubled cases or to take the 
reins when the case requires trial lawyers with a proven record of courtroom success. 

We also want to win because we share the risk with our clients. We prefer to work on a 
contingency-fee basis so that our time and efforts pay off only when we win. Our interests are 
aligned with our clients—we want to achieve the best-possible outcome at the lowest possible 
cost. 

Finally, we want to win because each of our attorneys shares a commitment to your success. 
Each attorney at the firm—associate as well as partner—examines every proposed contingent 
fee case and has an equal vote on whether or not to accept it. The resulting profit or loss affects 
the compensation of every attorney at the firm. This model has been a tremendous success for 
both our attorneys and our clients. In recent years, we have achieved the highest profit-per-
partner results in the nation. Our associates have enjoyed performance bonuses equal to their 
annual salaries. When you win, our attorneys win. 

Unique Perspective 
Susman Godfrey represents both plaintiffs and defendants. We thrive on variety, flexibility, and 
creativity. Clients appreciate the insights that our broad experience brings. "I think that's how they 
keep their tools sharp," says one. 

Many companies who have had to defend cases brought by Susman Godfrey on behalf of 
plaintiffs are so impressed with our work in the courtroom that they hire us themselves next time 
around—companies like El Paso Corporation, Georgia-Pacific Corporation, Mead Paper, and 
Nokia Corporation. 

We know from experience what motivates both plaintiffs and defendants. This dual perspective 
informs not just our trial tactics, but also our approach to settlement negotiations and mediation 
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presentations. We are successful in court because we understand our opponent's case as well 
as our own. 

An Uncommon Structure 
At Susman Godfrey, our clients hire us to achieve the best possible result in the courtroom at the 
least possible cost. Because we learned to run our practice on a contingency-fee model where 
preparation of a case is at our expense, we have developed a very efficient approach to 
commercial litigation. We proved that big cases do not require big hours. And, because we staff 
and run all cases using the same model, clients who prefer to hire us by the hour also benefit 
from our approach. 

There is no costly pyramid structure at Susman Godfrey. As a business, we are lean, mean and 
un-leveraged—with a two-to-one ratio between partners and associates. To counter the structural 
bloat of our opponents, who often have three associates for each partner, we rely on creativity 
and efficiency. 

Susman Godfrey's experience has taught what is important at trial and what can be safely ignored. 
We limit document discovery and depositions to the essential. For most depositions and other 
case-related events we send one attorney and one attorney alone to handle the matter. After 
three decades of trials, we know what we need—and what is just a waste of time and money. 

Unparalleled Talent 
Susman Godfrey prides itself on a talent pool as deep as any firm in the country. Clerking for a 
judge in the federal court system is considered to be the best training for a young trial attorney, 
100% of our Associates and over 90% of our Partners served in these highly sought-after 
clerkships after law school. Ten of our trial lawyers have clerked at the highest level—for Justices 
of the United States Supreme Court. 

Our associates are not document-churning drones. Each associate at Susman Godfrey is 
expected to second-chair cases in the courtroom from the start. Because we are so confident in 
their abilities, we consider associates for partnership after seven years with the firm, unless they 
joined us following a federal judicial clerkship. In that case, we give credit for the clerkship, and 
the partnership track is generally six years. We pay them top salaries and bonuses, make them 
privy to the firm's financials, and let them vote—on an equal standing with partners—on virtually 
all firm decisions. 

Each trial attorney at Susman Godfrey is invested in our unique model and stands ready to handle 
your big-stakes commercial litigation.  
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A Record of Winning 
One of Susman Godfrey's early cases, the Corrugated Container antitrust trial, led to one of the 
highest antitrust jury verdicts ever obtained. Since that extraordinary start, the firm has remained 
devoted to helping businesses and individuals achieve similarly extraordinary results.  

Recent high-profile victories include:  

 Secured a $600 million settlement for residents of Flint, Michigan in the nationally followed 
Flint Water Crisis litigation. 

 Won a $706.2 million unanimous jury verdict for client HouseCanary, in a breach of 
contract and misappropriation of trade secrets case against Quicken Loans affiliate, Title 
Source, Inc. The judgement appears at number four on The National Law Journal’s “Top 
100 Verdicts of the Year” list.  

 Won a $25.25 million jury verdict for client, Steven Lamar, in a contract and intellectual 
property dispute with Dr. Dre and Jimmy Iovine over the iconic Beats headphones — this 
verdict was also included on The National Law Journal’s “Top 100 Verdicts of the Year” 
list. 

 Secured a favorable settlement for Uber in its epic battle against Google’s Waymo over 
self-driving car technology. 

 Won a jury verdict valued at $128 million for client General Electric, in its legal battle 
against the Nebraska Investment Finance Authority.  

 Secured one of the largest settlement awards ever to a single whistleblower in a False 
Claims Act case—over $450 million from Novartis Pharmaceuticals, who was accused of 
defrauding Medicare and Medicaid by illegally paying kickbacks to pharmacies so they 
would recommend Novartis’s medications to doctors and patients. 

 Secured a settlement valued at $100 million for a certified class of plaintiffs in a copyright 
infringement class action against well-known music streaming service, Spotify. 

 Recovered $40 million for a class of derivatives investors in a securities class action 
against Valeant Pharmaceuticals International, Inc. The deal is believed to be the largest 
recovery ever obtained on behalf of derivative investors in history. 

 Won a $50.3 million federal jury verdict for client, Green Mountain Glass, in a patent 
infringement lawsuit against Ardagh Glass, Inc. This verdict was #34 on The National Law 
Journal’s “Top 100 Verdicts of 2017” list. 

 Secured a $91.25 million settlement for insurance policy owners in 37 Besen Parkway, 
LLC v. John Hancock Life Insurance Company 

 Secured nearly $600 million with various international investment banks on behalf of our 
plaintiff clients in the ongoing LIBOR antitrust class action. The agreement with these 
banks represents the resolution of claims by investors that transacted directly with the 
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international banks on the panel to determine US Dollar LIBOR. Just recently the class 
that Susman Godfrey represents became the first and only class certified by the SDNY.   

 Won a $70 million judgement for Wellstat Therapeutics against BTG International, Inc. in 
a pharmaceutical contract dispute in the Delaware Court of Chancery. 

 Secured a settlement valued at $73 million while representing Flo & Eddie (the founding 
members of 60’s music group, The Turtles) along with a class of owners of pre-1972 sound 
recordings for copyright violations by music provider Sirius XM. Susman Godfrey attorneys 
on this matter were named “California Lawyer Attorneys of the Year” by The Daily Journal 
for their legal work on this case. 

 Won an over $43.2 million federal court jury award in favor of Apache Deepwater LLC and 
against W&T Offshore in an oil and gas related breach of contract case having to do with 
deepwater wells in the Gulf of Mexico. This verdict was named by The National Law 
Journal as one of “The Top 100 Verdicts of 2016” and appeared on Texas Lawyer’s “Hall 
of Fame Verdicts” in 2019.  

 Secured over $1.2 billion with several international automobile parts suppliers in the In Re 
Automotive Parts (Auto Parts) price-fixing class action. The multidistrict litigation, pending 
in the United States District Court for the Eastern District of Michigan, alleges long-running 
global collusion by auto parts companies to fix prices of automotive component parts. 

 Secured as lead counsel in a case that challenged Phoenix Life Insurance Company’s 
and PHL Variable Insurance Company’s decision to raise the cost of insurance (“COI”) 
nationwide on life insurance policy owners. The case settled with plaintiffs receiving a 
$48.5 million cash fund, COI freeze through 2020, and a covenant by Phoenix not to 
challenge the policies, worth $9 billion in face value.  

 Secured a $244 million settlement in a federal monopolization and antitrust class action 
against News Corporation (News Corp) on behalf of a certified class of more than 500 
consumer packaged goods companies. The media giant also agreed to change its 
business practices regarding in-store advertising.  

Pro Bono 
Susman Godfrey is committed to improving the laws and the legal system by representing those 
who cannot afford to pay for legal services. We encourage our attorneys to participate in pro bono 
opportunities and make firm resources available to ensure our pro bono efforts are meaningful 
and effective. 

Lawyers at Susman Godfrey are often tapped by trial and appellate courts across the country to 
assist on precedent-setting pro bono matters. We also regularly partner with various organizations 
to drive forward significant and timely pro bono litigation. These organizations include, among 
many, the American Civil Liberties Union (ACLU), the Civil Rights Corps, the Texas Fair Defense 
Project, the Next Generation Action Network Legal Advocacy, and the International Rescue 
Committee. 
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In 2021, Susman Godfrey launched its Minority-Owned Business (MOBUS) Pro Bono 
Program which provides legal representation to minority-owned businesses in Houston in 
connection with commercial litigation, such as breach of contract, fraud, and other business 
disputes. 

Susman Godfrey has been included on National Law Journal’s Pro Bono Hot List and our 
lawyers have been honored with awards such as Texas Lawyer’s Attorney of the 
Year, University of Texas School of Law’s Distinguished Alumnus for Community Service 
Award, and Texas Appleseed’s J. Chrys Dougherty Good Apple Award. 

Should you want to partner with Susman Godfrey on a pro bono initiative, you can contact our 
Pro Bono Committee at ProBono@susmangodfrey.com. 

The cases below illustrate the variety and importance of the matters we litigate pro bono. 

Constitutional Challenges  
 O’Donnell v. Harris County. For decades, the Harris County Jail held tens of thousands 

of people who were arrested for misdemeanors but were financially unable to post bail. 
Though arrested for the same minor offense, a person with money could avoid jail entirely 
while an indigent person would spend days or weeks in jail before determination of merits. 
Along with Civil Rights Corps and the Texas Fair Defense Project, Susman Godfrey 
represents on a pro bono basis a class of indigent arrestees who challenged the 
constitutionality of Harris County’s money bail practices. After an eight-day evidentiary 
hearing, the US District Court found Harris County’s system unconstitutional and ordered 
broad injunctive relief. After the bail reforms went into effect, the US Court of Appeals for 
the Fifth Circuit affirmed the district court’s rulings that the system was unconstitutional. In 
the first year in which the injunctive relief was in effect, more than 12,000 people were 
released from jail.  

Human Rights/Anti-Discrimination 
 Faculty, Alumni and Students Opposed to Racial Preferences v. New York 

University Law Review. Susman Godfrey defended New York University Law Review 
against allegations that its diversity and inclusiveness initiatives violate federal bias law by 
favoring female and minority applicants and authors. The Hon. Edgardo Ramos of the 
Southern District of New York granted the motion filed by Susman Godfrey to dismiss the 
case. The Second Circuit later affirmed the decision.  

 Texas v. United States of America and the International Rescue Committee. 
Represented the International Rescue Committee (IRC) pro bono when the state of Texas 
sued to block the federal government and the IRC from resettling any Syrian refugees in 
Texas. Working with the ACLU, and the Southern Poverty Law Center, the team defeated 
the state’s multiple requests for injunctive relief. The federal district court later dismissed 
all of the state’s claims. 
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 Jared Woodfill et al. v. Annise Parker et al. Served as lead trial counsel for the city of 
Houston and won a jury verdict and a final judgment in a closely-watched trial over a 
challenge to Houston’s Equal Rights Ordinance, a law that prohibits discrimination based 
on an individual’s sex, race, color, ethnicity, national origin, age, familial status, marital 
status, military status, religion, disability, sexual orientation, genetic information, gender 
identity, or pregnancy in city employment and city services, city contracts, public 
accommodations, private employment (excluding religious organizations), and housing. 
The city asked Susman Godfrey to represent it pro bono and defend the ordinance. After 
a two-week trial, the jury issued its verdict resoundingly in the city’s favor. After two months 
of post-verdict briefing, the court issued a final judgment in favor of the city.  

 International Franchise Ass’n, Inc. et al. v. City of Seattle, et al. Retained by the city 
of Seattle on a partial pro bono basis to defend its landmark $15 per hour minimum wage 
ordinance. Several Seattle franchise businesses challenged the ordinance on a number 
of legal grounds, including violation of the Equal Protection Clause and Dormant 
Commerce Clause of the US Constitution. The district court denied the plaintiff franchise 
group’s motion for a preliminary injunction and found that the plaintiffs had failed to 
demonstrate a likelihood of succeeding on the merits of any of their claims.   

Death Penalty Appeals/Prisoners’ Rights 
 David Daniels et al. v. Dallas County Sheriff Marian Brown. Partnered with the 

American Civil Liberties Union, ACLU of Texas, Civil Rights Corps, and the Next 
Generation Action Network Legal Advocacy Fund to bring a federal class-action lawsuit 
for emergency relief to remedy the Dallas County Jail’s ongoing failure to manage the 
extraordinary risks COVID-19 poses to its detainees, staff, and the larger community. 

 In re: Alfred DeWayne Brown. Represented a wrongfully convicted man, Alfred Dewayne 
Brown, in his now successful quest to obtain an “actual innocence” finding from the Harris 
County D.A.’s office after nearly a decade on death row for a murder he didn’t commit.   

 Harris v. Fischer. Secured an important pro bono appellate victory on behalf of a former 
Bedford Hills Correctional Facility inmate who alleged her Fourth and Eighth Amendment 
rights were violated during a body cavity search while she was incarcerated. In its ruling, 
the US Court of Appeals for the Second Circuit vacated the district court’s decision 
dismissing the case and remanded for further consideration. 

 Death Penalty Appeals. Handled several death penalty appeals focusing on the 
requirement for the State of Texas to release information about the chemicals used to put 
prisoners to death in order for counsel to protect the rights of their clients not to be subject 
to cruel and unusual punishment. In one case, the Susman Godfrey team obtained an 
injunction against execution due to this issue.   

Other Significant Pro Bono Work 
 Alley Theater v. Hanover Insurance Co. The Tony Award-winning Alley Theatre, the 

oldest professional theatre company in Texas and the third-oldest resident theatre in the 
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country, suffered devastating destruction during Hurricane Harvey, incurring millions in 
losses from property damage, lost income and expenses. Susman Godfrey represented 
the Theatre pro bono in insurance litigation related to hurricane-caused business 
interruption. Susman Godfrey first secured a partial summary judgment ruling on behalf of 
Alley in a coverage lawsuit against Hanover over claims the theatre was not properly 
reimbursed for hurricane-related business interruption losses. The firm later scored a 
second victory for the theater when they settled the final piece of the litigation.   

 First Presbyterian Church of Houston v. Presbytery of the New Covenant, Inc. 
Represented First Presbyterian Church of Houston (FPC), one of the oldest congregations 
in Houston, in a property dispute against the Presbyterian Church (PCUSA), which 
claimed for close to 30 years that it has a trust interest in FPC’s property in Houston, 
Texas. The Court ruled in FPC’s favor on summary judgment, entering final judgment and 
a permanent injunction against the Presbytery of the New Covenant and finding that the 
PCUSA has no interest in FPC’s property. After appellate arguments, the parties settled, 
with the denomination releasing any claim to any interest in FPC’s property. 

 Law Center to Prevent Gun Violence. For years, Susman Godfrey has provided pro 
bono legal research, consultation, and strategy advice to the Law Center to Prevent Gun 
Violence regarding measures to regulate the sale and use of firearms. 

 

Office Locations 
 

Houston 
1000 Louisiana St 
Suite 5100 
Houston, TX, 77002 
T: 713-651-9366 
F: 713-654-6666 

Los Angeles 
1900 Avenue of the Stars 
Suite 1400 
Los Angeles, CA 90067 
T: 310-789-3100 
F: 310-789-3150 

New York 
1301 Avenue of the Americas 
32nd Floor 
New York, NY 10019 
T: 212-336-8330 
F: 212-336-8340 

Seattle 
1201 Third Avenue 
Suite 3800 
Seattle, WA 98101 
T: 206-516-3880 
F: 206-516-3883 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 

 
 
ADVANCE TRUST & LIFE ESCROW 
SERVICES, LTA, AS NOMINEE OF LIFE 
PARTNERS POSITION HOLDER TRUST, and 
JAMES KENNEY on behalf of themselves and 
all others similarly situated, 
 
  Plaintiffs, 
 
 vs. 
 
PHL VARIABLE INSURANCE COMPANY, 
  
  Defendant. 
 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

 
Civil Action No. 18-cv-03444-MKV 
 
 
 

 

 
JOINT STIPULATION AND SETTLEMENT AGREEMENT 

IT IS HEREBY STIPULATED AND AGREED, subject to approval of the Court and 

pursuant to Rule 23 of the Federal Rules of Civil Procedure, by and between: (i) Plaintiffs Advance 

Trust & Life Escrow Services, LTA and the party proposed to be substitute in its stead, PHT 

Holding I, LLC, and James Kenney (“Plaintiffs”), individually and on behalf of the Settlement 

Class; (ii) Defendant PHL Variable Insurance Company (“PHL”), that the causes of action and 

matters (the “Released Claims”) raised by, related to, and/or interrelated with this lawsuit (the 

“Action”), as captioned above and defined below, are hereby settled and compromised on the terms 

and conditions set forth in this Joint Stipulation and Settlement Agreement. 

This Agreement is made and entered into by and between Plaintiffs and PHL, and is 

intended to fully, finally, and forever resolve, discharge, and settle the Action and Released Claims 

upon and subject to the terms and conditions hereof. 
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I. DEFINITIONS AND CONSTRUCTION 

Capitalized terms in this Agreement shall have the meaning set forth below: 

1. “2017 Adjustment” means the adjustment to the COI rate scales for Phoenix 

Accumulator Universal Life (“PAUL”) and Phoenix Estate Legacy (“PEL”) policies, specifically 

in series PAUL 1, PAUL 2, PAUL 2C, PAUL 3, PAUL 3A, PAUL 3B, PAUL 3C, PAUL 4, PAUL 

4A, PEL 2, PEL 3, and PEL 3A, effective beginning on each policy’s first policy anniversary date 

falling on or about November 5, 2017 and ceasing with the onset of the 2021 Adjustment, as 

defined below. 

2. “2021 Adjustment” means the adjustment to the COI rate scales for PAUL and PEL 

policies, specifically in series PAUL 1, PAUL 2, PAUL 2C, PAUL 3, PAUL 3A, PAUL 3B, PAUL 

3C, PAUL 4, PAUL 4A, PEL 2, PEL 3, and PEL 3A, effective beginning on each policy’s first 

policy anniversary date falling on or after January 1, 2021, and which is currently at issue in the 

Connecticut Action. For the avoidance of doubt, the adjustment to COI rate scales resulting from 

the 2021 Adjustment is the difference between (i) the COI rate scales in effect following the 2021 

Adjustment and (ii) the COI rate scales in effect prior to the 2017 Adjustment.  

3. “Action” means this lawsuit, captioned Advance Trust & Life Escrow Services, LTA 

et al. v. PHL Variable Insurance Company, Case No. 18-CV-3444 (MKV), currently pending in 

the United States District Court for the Southern District of New York, filed April 19, 2018. 

4. “Advance Trust” means Advance Trust & Life Escrow Services, LTA and its 

respective agents, heirs, relatives, representatives, attorneys, successors, trustees, subrogees, 

executors, and assignees, including PHT Holding I, LLC and all other persons or entities acting 

by, through, under, as successor-in-interest to, or in concert with Advance Trust.  

5. “Agreement” means this Joint Stipulation and Settlement Agreement. 
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6. “Claims” means all suits, claims, cross-claims, counter-claims, controversies, 

liabilities, demands, obligations, debts, indemnities, costs, fees, expenses, losses, liens, actions, or 

causes of action (however denominated), including Unknown Claims, of any nature, character, or 

description, whether in law, contract, statute, or equity, direct or indirect, whether known or 

unknown, foreseen or not foreseen, accrued or not yet accrued, present or contingent, for any 

injury, damage, obligation, or loss whatsoever, including but not limited to compensatory 

damages, statutory damages, liquidated damages, exemplary damages, punitive damages, losses, 

costs, expenses, or attorneys’ fees. 

7. “Class” means all owners of PAUL and PEL policies issued by PHL whose policies 

experienced an increase to the COI rate scales between (i) November 5, 2017 and (ii) the monthly 

deduction immediately preceding the policy’s first policy anniversary date falling on or after 

January 1, 2021. Specifically excluded from the Class are the Excluded Policies; Class Counsel 

and their employees; PHL, its officers and directors, members of their immediate families, and the 

heirs, successors or assigns of any of the foregoing; and the Court, the Court’s staff, and their 

immediate families. 

8. “Class Counsel” means Susman Godfrey L.L.P., which was appointed interim lead 

class counsel in this Action. See Dkts. 92–93.   

9. “Class Counsel’s Fees and Expenses” means the amount of the award approved by 

the Court to be paid to Class Counsel from the Final Settlement Fund for attorneys’ fees and 

reimbursement of Class Counsel’s costs and expenses. 

10. “Class Notice” means the notice of the Settlement approved by the Court to be sent 

by the Settlement Administrator to the Class. 

11. “Class Policies” means all Policies in the Class. 
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12. “COI” means cost of insurance. 

13. “Confidential Information” means material designated as “Confidential” in 

accordance with the terms of the Protective Order (Dkt. 64).  

14. “Connecticut Action” means the action entitled Kenney v. PHL Variable Insurance 

Company, Case No.3:22-cv-00552 (OAW), currently pending in the United States District Court 

for the District of Connecticut. 

15. “Court” means The United States District Court for the Southern District of New 

York, Hon. Mary Kay Vyskocil.  

16. “Effective Date” means February 17, 2023. 

17. “Excluded Claims” means all claims related to (a) the 2021 Adjustment or (b) any 

future COI rate scale increases, or changes to any other policy charges and credits, imposed after 

December 31, 2020. For the avoidance of doubt: all of the claims raised in the Connecticut Action 

are Excluded Claims and are expressly not being released herein. In addition, in reaching this 

Settlement and releasing claims related to the 2017 Adjustment, the Parties acknowledge that the 

COI charges assessed as a result of the 2021 Adjustment are not related to, or interralated with, 

and did not arise out of the 2017 Adjustment, that the 2021 Adjustment and the 2017 Adjustment 

are separate and independent COI adjustments, and that no aspect related to the 2021 Adjustment 

is in any way herein released (including but not limited to any claims that the 2021 Adjustment 

was allegedly calculated using an improper baseline), and that the fact and amount of this 

Settlement may not be used to defend against any claims or offset any damages for any claims 

raised in the Connecticut Action. Nothing in this paragraph with regard to the relationship, if any, 

between the 2021 Adjustment and 2017 Adjustment can be used as a defense by PHL in the 

Connecticut Action.     

Case 1:18-cv-03444-MKV   Document 263-2   Filed 03/07/23   Page 5 of 31



5 

18. “Excluded Policies” means (a) Policy Nos. 97523677 and 97523828, which are 

owned by Conestoga Trust and Conestoga Trust Services, LLC and subject to separate litigation 

against PHL; and (b) the policies listed in Exhibit A, which are subject to prior settlement 

agreements. To the extent an Owner owns both Class Policy(ies) and Excluded Policy(ies), the 

Owner is included in the Class with respect to the Class Policy(ies) but not with respect to any 

Excluded Policy(ies). 

19. “Fairness Hearing” means the Court approval hearing referenced in Federal Rule 

of Civil Procedure 23(e)(2). 

20. “Final Approval Date” means the date on which the Court enters its Order and 

Judgment approving the Settlement. 

21. “Final Settlement Date” means the date on which the Order and Judgment becomes 

final, which shall be the latest of: (i) the date of final affirmance on any appeal of the Order and 

Judgment, meaning the date when no further appeal or motion for rehearing is permitted; (ii) the 

date of final dismissal with prejudice of the last pending appeal from the Order and Judgment; or 

(iii) if no appeal is filed, the expiration of the time for filing or noticing any form of valid appeal 

from the Order and Judgment. 

22. “Final Settlement Fund” means an $18,500,000 cash fund, reduced proportionally 

by policy face amount for any Opt-Outs as described in paragraph 52 below and increased to 

account for any interest as described in paragraph 51 below. 

23. “Government Regulators” means the Connecticut Insurance Department (“CID”), 

any other government entity (or their duly appointed delegate) with regulatory authority over PHL 

or its successors in interest, or any court appointed administrator or receiver. 
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24. “Incentive Award” means the amount of an award approved by the Court to be paid 

to Plaintiffs from the Final Settlement Fund, in addition to any settlement relief they may be 

eligible to receive, to compensate Plaintiffs for efforts undertaken by them on behalf of the 

Settlement Class. 

25. “Mediator” means Eric Green, Esq., with Resolutions, LLC. 

26. “Net Settlement Fund” means the Final Settlement Fund less (i) Settlement 

Administration Expenses; (ii) any Incentive Award; (iii) any Class Counsel’s Fees and Expenses 

awarded by the Court; and (iv) any other payments provided for under this Settlement or the Order 

and Judgment.  

27. “Opt-Out Period” means the period of time that begins the day after the earliest date 

on which the Class Notice is first mailed, published, or appears online, and that ends no later than 

30 days prior to the Fairness Hearing. The deadline for the Opt-Out Period will be specified in the 

Class Notice. 

28. “Opt-Out Policy(ies)” means the Policy or Policies that are validly excluded from 

the Settlement Class during the Opt-Out Period. 

29. “Order and Judgment” means the Court’s order approving the Settlement and 

entering final judgment. The judgment will include a provision for the retention of the Court’s 

jurisdiction over the Parties to enforce the terms of the judgment. 

30. “Owner” or “Owners” means a Policy’s owner, whether person or entity, as 

recorded on PHL’s books (or the books of its third-party administrator) as of January 1, 2023. For 

Policies that have lapsed, surrendered, matured, or otherwise terminated, Owner means a Policy's 

owner as recorded on PHL’s books (or the books of its third-party administrator) as of the date the 

Policy lapsed, surrendered, matured, or otherwise terminated. 
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31. “Parties” means, collectively, Plaintiffs and PHL. The singular term “Party” means 

either of Plaintiffs or PHL, as appropriate. 

32. “PAUL” means universal life insurance policies and certificates marketed as 

Phoenix Accumulator Universal Life. 

33. “PEL” means universal life insurance policies and certificates marketed as Phoenix 

Estate Legacy. 

34. “PHL” means PHL Variable Insurance Company. 

35. “Plaintiffs” means Advance Trust and James Kenney, as representatives of the 

putative class, and their heirs, assigns, and successors-in-interest. 

36. “Policy” or “Policies” means any PAUL or PEL policies that were subjected to the 

2017 Adjustment. 

37. “Released Claims” means all Claims that were alleged or could have been alleged 

in the Action arising out of the same factual predicate relating to and/or arising out of the 2017 

Adjustment as alleged in the Action, including all Claims that were alleged or could have been 

alleged by Advance Trust and its respective agents, heirs, relatives, representatives, attorneys, 

successors, trustees, subrogees, executors, and assignees, including PHT Holding I, LLC, and all 

other persons or entities acting by, through, under, as successor-in-interest to, or in concert with 

Advance Trust, as well as all claims that were alleged or could have been alleged by James Kenney, 

as representatives of the putative class, and his heirs, assigns, and successors-in-interest. Released 

Claims do not include Excluded Claims. 

38. “Released Parties” means PHL, PHL Holdings, LLC, Nassau Financial Group, 

L.P., and each of their past, present, and future parent companies, direct and indirect subsidiaries, 

affiliates, predecessors, successors, and assigns, together with each of their respective past, 
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present, and future officers, directors, shareholders, employees, representatives, insurers, 

attorneys, and agents (including but not limited to, those acting on behalf of PHL and within the 

scope of their agency). To the extent a Settlement Class Member is an Owner (as defined herein) 

of both an Excluded Policy and a Class Policy, any release by that Class Member will only be 

applicable for the Class Policy and not for the Excluded Policy.  

39. “Releasing Parties” means Plaintiffs Advance Trust, James Kenney, and each 

Settlement Class Member, as defined in this Agreement and on behalf of themselves and their 

respective agents, heirs, relatives, representatives, attorneys, successors, trustees, subrogees, 

executors, and assignees, including PHT Holding I, LLC, and all other persons or entities acting 

by, through, under, as successor-in-interest to, or in concert with any of them. 

40. “Settlement” means the settlement set forth in this Agreement. 

41. “Settlement Administration Expenses” means all Class Notice and administrative 

fees, costs, or expenses incurred in administering the Settlement, including those fees incurred by 

the Settlement Administrator. Settlement Administration Expenses shall be paid from the Final 

Settlement Fund. 

42. “Settlement Administrator” means the third-party settlement administrator of the 

Settlement who is selected by the Plaintiffs. The Settlement Administrator’s fees shall be paid 

from the Final Settlement Fund. 

43. “Settlement Class” means the Class excluding the Opt-Out Policies. 

44. “Settlement Class Member(s)” means all persons and entities that are included in 

the Settlement Class. 

45. “Settlement Class Policy” means any policy in the Settlement Class. 

46. “Settlement Fund” means a cash fund consisting of the consideration paid for the 
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benefit of the Settlement Class.  

47. “Settlement Fund Account” means the account designated and controlled by Class 

Counsel at one or more national banking institutions into which the Final Settlement Fund will be 

deposited for the benefit of the Class pursuant to this Agreement. 

48. “Unknown Claims” means any claims asserted, that might have been asserted or 

that hereafter may be asserted arising out of the facts, transactions, events, occurrences, acts, 

disclosures, statements, omissions, or failures to act that were alleged in the Action with respect 

to the Released Claims that the Releasing Parties do not know or suspect to exist in his or her favor 

at the Final Approval Date, and which if known by him or her might have affected his or her 

decision to opt-out of or object to the Settlement.  

49. The terms “he or she” and “his or her” include “it” or “its,” where applicable. 

Defined terms expressed in the singular also include the plural form of such term, and vice versa, 

where applicable. 

50. All references herein to sections and paragraphs refer to sections and paragraphs of 

this Agreement, unless otherwise expressly stated in the reference. 

II. SETTLEMENT RELIEF 

1. Cash Consideration to the Settlement Class 

51. Within thirty (30) calendar days after the Final Settlement Date, PHL will fund or 

will cause to be funded the Final Settlement Fund into the Settlement Fund Account.  If there is an 

appeal of the Order and Judgment, PHL will either (1) fund or will cause to be funded the Final 

Settlement Fund into the Settlement Fund Account within forty-five (45) calendar days of the date 

of the Order and Judgment or (2) include interest on the Final Settlement Fund calculated as 4% 

annualized simple interest from the date of the Order and Judgment through the date of payment. 
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52. Approval of the Settlement shall provide for Opt-Outs pursuant to Federal Rule of 

Civil Procedure 23(e)(4). The Settlement Fund shall be proportionately reduced, on a pro-rata basis 

measured by the total face amount of all Opt-Out Policies as compared with the total face amount 

of all Class Policies.  

53. Any disputes regarding the reduction of the Settlement Fund shall first be presented 

to the Court for a determination. The Settlement Fund, after any proportionate reduction pursuant 

to paragraph 52, is referred to herein as the Final Settlement Fund. The Class Policies that do not 

timely and validly opt-out during the Opt-Out Period provided in Paragraph 27 constitute the 

Settlement Class. An Owner of multiple Class Policies cannot exclude less than all Class Policies 

owned. For the avoidance of doubt, an Owner who owns multiple Class Policies in a representative 

or agency capacity (such as a trustee, securities intermediary, or other similar agency) for more 

than one principal, may request to exclude Class Policies from the Settlement held on behalf of 

one principal while participating in the Settlement with respect to Class Policies held by other 

principals. A representative Owner may not request to exclude less than all policies held on behalf 

of any single principal; in other words, the party holding the ultimate economic interest in multiple 

Class Policies must choose to be a part of the Settlement Class or excluded from the Settlement 

Class for all such Class Policies. The Parties agree that the opt-out reduction methodology set forth 

in paragraph 52 is proposed solely for settlement purposes and may not be used as an admission 

or evidence of the validity of any damages model regarding any alleged wrongdoing by PHL. 

54. Notwithstanding anything in this Agreement, if the total percentage of the 

Settlement Class (as measured by the face amount of the Policy) that submits timely and valid 

requests for exclusion from the Settlement Class, or on whose behalf timely and valid requests for 

such exclusion are submitted, exceeds the number set forth in the confidential agreement between 
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the Parties, PHL shall have the option, but not the obligation, to terminate this Agreement no later 

than fourteen (14) business days after the Opt-Out Period expires.  

55. The Final Settlement Fund will be a single qualified settlement fund pursuant to 26 

U.S.C. § 468B that will be used to pay: (i) Settlement Administration Expenses; (ii) any Incentive 

Award; (iii) any Class Counsel’s Fees and Expenses awarded by the Court; (iv) all payments to 

the Settlement Class; and (v) any other payments provided for under this Settlement or the Order 

and Judgment. All funds held in the Final Settlement Fund and all earnings thereon, shall be 

deemed to be in custodia legis of the Court and shall remain subject to the jurisdiction of the Court 

until such time as the funds shall have been disbursed pursuant to the terms of this Agreement or 

further order of the Court. 

56. Following the occurrence of both (1) the Final Settlement Date and (2) PHL’s 

funding of the Final Settlement Fund into the Settlement Fund Account, PHL shall no longer have 

any right, title, or interest in the sums held in the Settlement Fund Account. The Parties agree that 

this is a non-reversionary settlement, and that there shall be no reversion of the Final Settlement 

Fund to PHL. Class Counsel will petition the Court for approval of the proposed manner in which 

any unclaimed or unpayable distributions of the Settlement Fund will be further distributed or paid.  

57. Class Counsel shall have full discretion over the allocation of the Final Settlement 

Fund to the Settlement Class, including the formula and manner that will be used to pay claims to 

the Settlement Class Members, subject to Court approval. Any disputes with respect to allocation 

shall be separate and severable from this Agreement. Class Counsel may enlist the services of the 

Mediator, Settlement Administrator, or others to assist with development of a plan of allocation of 

the Final Settlement Fund.  
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58. PHL shall not be required make any payments in connection with this Action other 

than the Final Settlement Fund amount. 

2. Additional Consideration to the Settlement Class 

59. For a period of two (2) years following the Effective Date of this Agreement, PHL 

agrees that COI rate scales for the Class Policies will not be increased above the current rate scales 

for PAUL 1, PAUL 2, PAUL 2C, PAUL 3, PAUL 3A, PAUL 3B, PAUL 3C, PAUL 4, PAUL 4A, 

PEL 2, PEL 3, and PEL 3A that became effective on each policy’s first policy anniversary date 

falling on or after January 1, 2021, unless requested to do so by any Government Regulators. This 

obligation is referred to as the “COI Increase Moratorium.” 

60. If, within two years of the Effective Date of this Agreement, PHL reaches an 

agreement concerning any of the Opt-Out Policies whereby PHL has agreed to not increase the 

COI rate scales on such policies for a period longer than two (2) years following the Effective Date 

of this Agreement PHL will extend the duration of the COI Increase Moratorium on the Final 

Settlement Class Policies to be as long as the duration afforded to the subsequently settling Opt-

Out Policies. For the avoidance of doubt: (i) any agreement that would exempt any Opt-Out 

Policies from an additional COI rate scale increase, including any type of rebate, refund, or 

discount of an additional COI rate scale increase, shall be treated as triggering this provision 

extending the COI Increase Moratorium; and (ii) no party shall have any rights under this provision 

until such time as PHL actually implements an additional COI rate scale increase on the Settlement 

Class Policies. 

61. PHL agrees to not take any legal action (including asserting as an affirmative 

defense or counter-claim), or cause to take any legal action, that seeks to void, rescind, cancel, 

have declared void, or seeks to deny coverage under or deny a death claim for any Class Policy 
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based on: (1) an alleged lack of valid insurable interest under any applicable law or equitable 

principles; or (2) any misrepresentation allegedly made on or related to the application for, or 

otherwise made in applying for the policy. If PHL breaches this covenant, it shall also be liable for 

reasonable attorneys’ fees and costs in connection with any such attempted recission, cancellation, 

claim, or suit. The covenant set forth in this paragraph is solely prospective and does not apply to 

any actions taken by PHL in the past. The covenant set forth in this paragraph does not apply to 

applications for reinstatement of lapsed policies. Nothing contained in this Agreement shall 

otherwise restrict PHL from: (i) following its normal procedures and any applicable legal 

requirements regarding claims processing, including but not limited to confirming the death of the 

insured; determining the proper beneficiary to whom payment should be made in accordance with 

applicable laws, the terms of the policy and policy specific documents filed with PHL; making 

timely payments into insureds’ accounts, where applicable; and investigating and responding to 

competing claims for death benefits; (ii) enforcing contract terms and applicable laws with respect 

to misstatements regarding the age or gender of the insured; or (iii) complying with any court 

order, law, or regulatory requirements or requests, including but not limited to, compliance with 

regulations relating to the Office of Foreign Asset Control, Financial Industry Regulatory 

Authority, and Financial Crimes Enforcement Network. 

III. PRELIMINARY APPROVAL AND CLASS NOTICE 

62. The Parties agree that Plaintiffs shall move for an order seeking preliminary 

approval of the Settlement by March 7, 2023, which shall include a request to notify the Class of 

the Settlement and provide a period during which Class Members can request exclusion from the 

settlement. Plaintiffs will share a draft of the motion seeking preliminary approval of the 

Settlement with PHL no less than five (5) calendar days before it is filed. To the extent the Court 
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finds that the Settlement does not meet the standard for preliminary approval, the Parties will 

negotiate in good faith to modify the Settlement directly or with the assistance of the Mediator and 

endeavor to resolve the issue(s) to the satisfaction of the Court. For the avoidance of doubt, PHL 

is not required to agree to alter the terms of the Settlement to its detriment.   

63. Plaintiffs’ form of Class Notice will be direct mailing to the address of the last 

known Owner, as recorded in PHL’s or its third party administrator’s administration system, as 

well as publication notice through a settlement website. 

64. Settlement Class Members may object to this Settlement by filing a written 

objection with the Court and serving any such written objection on counsel for the respective 

Parties (as identified in the Class Notice) no later than 45 calendar days after the Notice Date, or 

as otherwise determined by the Court. Unless otherwise ordered by the Court, the objection must 

contain: (1) the full name, address, telephone number, and email address, if any, of the Settlement 

Class Member; (2) Policy number; (3) a written statement of all grounds for the objection 

accompanied by any legal support for the objection (if any); (4) copies of any papers, briefs, or 

other documents upon which the objection is based; (5) a statement of whether the Settlement 

Class Member intends to appear at the Fairness Hearing; and (6) the signature of the Settlement 

Class Member or his/her counsel. If an objecting Settlement Class Member intends to appear at 

the Fairness Hearing through counsel, the written objection must also state the identity of all 

attorneys representing the objecting Settlement Class Member who will appear at the Settlement 

Hearing. Unless otherwise ordered by the Court, Settlement Class Members who do not timely 

make their objections as provided in this Paragraph will be deemed to have waived all objections 

and shall not be heard or have the right to appeal approval of the Settlement. The Class Notice 

shall advise Settlement Class Members of their right to object and the manner required to do so. 
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65. Within ten (10) calendar days following the filing of this Agreement with the Court, 

PHL shall serve notices at its own expense of the proposed Settlement upon appropriate officials 

in compliance with the requirements of the Class Action Fairness Act (“CAFA”), 28 U.S.C. §1715.  

IV. INCENTIVE AWARD AND FEES AND EXPENSES 

66. Plaintiffs will move for an Incentive Award from the Final Settlement Fund in an 

amount up to but not more than $25,000 for each named Plaintiff as representative of the putative 

class. PHL will not oppose Plaintiffs’ motion. The purposes of such an award shall be to 

compensate Plaintiffs for efforts undertaken on behalf of the Class. The Incentive Award shall be 

made to Plaintiffs in addition to, and shall not diminish or prejudice in any way, any settlement 

relief which they may be eligible to receive. 

67. Plaintiffs will move for attorneys’ fees not to exceed 33 1/3% of the gross benefits 

provided to the Settlement Class (as described in ¶¶ 51–61 above), and reimbursement for all 

expenses incurred or to be incurred, payable only from the Final Settlement Fund. Class Counsel’s 

Fees and Expenses, as awarded by the Court shall be paid from the Final Settlement Fund within 

five (5) business days after the funding of the Final Settlement Fund pursuant to paragraph 51. 

PHL agrees not to oppose Plaintiffs’ motion for Class Counsel’s Fees and Expenses to the extent 

Plaintiff’s request does not exceed the amounts set forth above. 

68. Neither Plaintiffs nor PHL shall be liable or obligated to pay any fees, expenses, 

costs, or disbursements to any person, either directly or indirectly, in connection with the Action, 

this Agreement, or the Settlement, other than those expressly provided in this Agreement. 

69. The Parties agree that the Settlement is not conditioned on the Court’s approval of 

the Incentive Award or Class Counsel’s Fees and Expenses. 
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V. TAX REPORTING AND NO PREVAILING PARTY 

70. Any person or entity receiving any payment or consideration pursuant to this 

Agreement shall alone be responsible for the reporting and payment of any federal, state and/or 

local income or other form of tax on any payment or consideration made pursuant to this 

Agreement, and PHL shall not have any obligation to report or pay any federal, state and/or local 

income or other form of tax on any payment or consideration made pursuant to this Agreement. 

71. All taxes resulting from the tax liabilities of the Settlement Fund shall be paid solely 

out of the Final Settlement Fund. 

72. No Party shall be deemed the prevailing party for any purposes of this Action. 

VI. RELEASES AND WAIVERS 

73. Upon the Final Settlement Date, the Releasing Parties shall be deemed to have, and 

by operation of the Order and Judgment shall have, fully, finally, and forever released, 

relinquished, and discharged the Released Parties of and from all Released Claims. The Released 

Claims do not include any Excluded Claims. 

74. The Releasing Parties hereby expressly further agree that they shall not now or 

hereafter institute, maintain, assert, join, or participate in, either directly or indirectly, on their own 

behalf, on behalf of a class, or on behalf of any other person or entity, any action or proceeding of 

any kind against the Released Parties asserting Released Claims. 

75. With respect to any Released Claims under this Agreement, the Parties stipulate 

and agree that, upon the Final Settlement Date, the Releasing Parties shall be deemed to have, and 

by operation of the Order and Judgment shall have expressly waived and relinquished, to the fullest 

extent permitted by law, the provisions, rights, and benefits of Section 1542 of the California Civil 

Code, which provides: 
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A general release does not extend to claims which the creditor does not know 

or suspect to exist in his favor at the time of executing the release, which if 

known by him must have materially affected his settlement with the debtor. 

The Releasing Parties shall upon the Final Settlement Date be deemed to have, and by 

operation of the Order and Judgment shall have, waived any and all provisions, rights, or benefits 

conferred by any law of any state or territory of the United States, or principle of common law, 

which is similar, comparable, or equivalent to Section 1542 of the California Civil Code. The 

Releasing Parties may hereafter discover facts in addition to or different from those that they now 

know or believe to be true with respect to the subject matter of the Released Claims, but the 

Releasing Parties upon the Final Settlement Date, shall be deemed to have, and by operation of the 

Order and Judgment shall have fully, finally, and forever settled and released any and all Released 

Claims, known or unknown, suspected or unsuspected, contingent or noncontingent, whether or 

not concealed or hidden, which now exist, or heretofore have existed upon any theory of law or 

equity now existing or coming into existence in the future, including, but not limited to, Released 

Claims that are negligent, intentional, with or without malice, or any breach of any duty, law, or 

rule without regard to subsequent discovery or existence of such different or additional facts.   

76. Nothing in this Release shall preclude any action to enforce the terms of this 

Agreement. 

77. The scope of the Released Claims or Released Parties shall not be impaired in any 

way by the failure of any Settlement Class Member to actually receive the benefits provided for 

under this Agreement. 
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VI. OTHER PROVISIONS 

78. The Parties: (i) acknowledge that it is their intent to consummate this Agreement, 

(ii) agree to cooperate in good faith to the extent reasonably necessary to effect and implement all 

terms and conditions of the Agreement and to exercise their reasonable best efforts to fulfill the 

foregoing terms and conditions of the Agreement, and (iii) agree to cooperate in good faith to 

obtain preliminary and final approval of the Settlement and to finalize the Settlement. The Parties 

agree that the amounts paid in the Settlement and the other terms of the Settlement were negotiated 

in good faith, and at arm’s length by the Parties, with the assistance of the Mediator, following two 

mediations on January 20, 2022 and November 8, 2022, and additional follow-on communications, 

and reflect a settlement that was reached voluntarily after consultation with competent legal 

counsel. 

79. No person or entity shall have any claim against Class Counsel, the Settlement 

Administrator, PHL’s counsel, or any of the Released Parties based on actions taken substantially 

in accordance with the Agreement and the Settlement contained therein or further orders of the 

Court. 

80. PHL specifically and generally denies any and all liability or wrongdoing of any 

sort with regard to any of the Claims in the Action and make no concessions or admissions of 

liability of any sort. Neither this Agreement, nor the Settlement, nor any drafts or communications 

related thereto, nor any act performed or document executed pursuant to, or in furtherance of, the 

Agreement or the Settlement: (i) is or may be deemed to be or may be used as an admission of, or 

evidence of, the validity of any Claims, or of any wrongdoing or liability of the Released Parties, 

or any of them; or (ii) is or may be deemed to be or may be used as an admission of, or evidence 

of, any fault or omission of the Released Parties, or any of them, in any civil, criminal or 
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administrative proceeding in any court, administrative agency, or other tribunal, including without 

limitation in the Connecticut Action. Nothing in this paragraph shall prevent PHL and/or any of 

the Released Parties from using this Agreement and Settlement or the Order and Judgement in any 

action that may be brought against them in order to support a defense or counterclaim based on 

principles of res judicata, collateral estoppel, release, good faith settlement, judgment bar or 

reduction, or any other theory of claim preclusion or issue preclusion or similar defense or 

counterclaim. 

81. PHL agrees to provide, or cause to be provided, all data reasonably necessary for 

Class Counsel to effectuate the distribution of Class Notice, allocation, valuation, and payments 

to the Settlement Class. 

82. The Parties agree that if this Agreement or the Settlement fails to be approved, fails 

to become effective, otherwise fails to be consummated, is declared void, if there is no Final 

Settlement Date, or in the event of the entry of a final order of a court of competent jurisdiction 

determining the transfer of the Final Settlement Fund by or on behalf of PHL to be a preference, 

voidable transfer, fraudulent conveyance, or similar transaction that is required to be returned, then 

the Parties will be returned to status quo ante, as if this Agreement had never been negotiated or 

executed. Each Party will be restored to the place it was in as of the date this Agreement was signed 

with the right to assert in the Action any argument or defense that was available to it at that time. 

The Parties may move the Court for any relief necessary to affect this outcome. 

83. Nothing in this Agreement shall change the terms of any Policy. Nothing in this 

Agreement shall preclude any action to enforce the terms of this Agreement. 

84. The Parties agree, to the extent permitted by law, that all agreements made and 

orders entered during the course of the Action relating to confidentiality of information shall 
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survive this Agreement. To the extent Class Counsel or the Settlement Administrator requires 

Confidential Information to effectuate the terms of this Agreement, the terms of the Protective 

Order shall apply to any information necessary to effectuate the terms of this Agreement. 

85. The Agreement may be amended or modified only by a written instrument signed 

by or on behalf of all Parties or their respective successors-in-interest. No waiver of any provision 

of this Agreement or consent to any departure by either Party therefrom shall be effective unless 

the same shall be in writing, signed by the Parties or their counsel, and then such waiver or consent 

shall be effective only in the specific instance and for the purpose for which given. No amendment 

or modification made to this Agreement pursuant to this paragraph shall require any additional 

notice to the Settlement Class Members, including written or publication notice, unless ordered by 

the Court. Plaintiff and Class Counsel agree not to seek such additional notice. The Parties may 

provide updates on any amendments or modifications made to this Agreement on the website as 

described in paragraph 63. 

86. Each person executing the Agreement on behalf of any Party hereby warrants that 

such person has the full authority to do so. 

87. The Agreement may be executed in one or more counterparts. All executed 

counterparts and each of them shall be deemed to be one and the same instrument. Furthermore, 

electronically signed PDF versions or copies of original signatures may be accepted as actual 

signatures and will have the same force and effect as the original. A complete set of executed 

counterparts shall be filed with the Court. 

88. The Agreement shall be binding upon, and inure to the benefit of, the successors, 

heirs, and assigns of the Parties hereto. This Agreement is not designed to and does not create any 

third-party beneficiaries either express or implied, except as to the Settlement Class Members. 
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89. The language of all parts of this Agreement shall in all cases be construed as a 

whole, according to its fair meaning, and not strictly for or against any Party. No Party shall be 

deemed the drafter of this Agreement. The Parties acknowledge that the terms of the Agreement 

are contractual and are the product of negotiations between the Parties and their counsel. Each 

Party and its respective counsel cooperated in the drafting and preparation of the Agreement. In 

any construction to be made of the Agreement, the Agreement shall not be construed against any 

Party. 

90. Other than necessary disclosures made to the Court or the Settlement 

Administrator, this Agreement and all related information and communication shall be held strictly 

confidential by Plaintiff, Class Counsel, and their agents until such time as the Parties file this 

Agreement with the Court. 

91. The Parties and their counsel further agree that their discussions, in addition to 

information and drafts exchanged by the Parties, over the course of negotiating this Settlement are 

confidential under the terms of the mediation agreement signed by the Parties in connection with 

the mediation session with the Mediator and any follow-up negotiations between the Parties’ 

counsel. Such exchanged information was made available on the condition that neither the Parties 

nor their counsel may disclose it to third parties (other than experts or consultants retained by the 

Parties in connection with the Action and subject to confidentiality restrictions), that it not be the 

subject of public comment, and that it not be publicly disclosed or used by the Parties or their 

counsel in any way in the Action should it not settle, or in any other proceeding; provided however, 

that nothing contained herein shall prohibit the Parties from seeking such information through 

formal discovery if not previously requested through formal discovery or from referring to the 

existence of such information in connection with the Settlement of the Action. 
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92. This Agreement shall be governed by and interpreted in accordance with the laws 

of the State of New York, without reference to its choice-of-law or conflict-of-laws rules. 

93. The Court shall retain jurisdiction with respect to implementation and enforcement 

of the terms of the Agreement and any discovery sought from or concerning objectors to this 

Agreement. All Parties hereto submit to the jurisdiction of the Court for purposes of implementing 

and enforcing the Settlement embodied in the Agreement. 

94. Whenever this Agreement requires or contemplates that one Party shall or may give 

notice to the other, notice shall be provided by e-mail and/or next-day (excluding Saturday and 

Sunday) express delivery service as follows: 

(a) If to PHL, then to: 

Thomas A. Hetherington 
Jarrett E. Ganer 
McDowell Hetherington LLP 
1001 Fannin Street 
Suite 2400 
Houston, TX 77002 
tom.hetherington@mhllp.com 
jarrett.ganer@mhllp.com 
  

(b) If to Plaintiffs or the Class, then to: 

Seth Ard  
Ryan C. Kirkpatrick  
Komal Patel 
Susman Godfrey L.L.P. 
1301 Avenue of the Americas, 32nd Floor 
New York, NY 10019 
Tel: 212-336-8330 
Fax: 212-336-8340 
sard@susmangodfrey.com 
rkirkpatrick@susmangodfrey.com 
kpatel@susmangodfrey.com 

Steven G. Sklaver  
Michael Adamson 
Susman Godfrey L.L.P. 
1900 Avenue of the Stars, Suite 1400 
Los Angeles, CA 90067-6029 
Tel: 310-789-3100 
Fax: 310-789-3150 
ssklaver@susmangodfrey.com 
madamson@susmangodfrey.com 
 

 
95. The Parties reserve the right to agree between themselves on any reasonable 

extensions of time that might be necessary to carry out any of the provisions of this Agreement.  
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96. All time periods set forth herein shall be computed in calendar days unless 

otherwise expressly provided. In computing any period of time prescribed or allowed by this 

Agreement or by order of any court, the day of the act, event, or default from which the designated 

period of time begins to run shall not be included. Each other day of the period to be computed 

shall be included, including the last day thereof, unless such last day is a Saturday, a Sunday, or a 

legal holiday, or, when the act to be done is the filing of a paper in court on a day in which the 

court is closed during regular business hours. In any event, the period runs until the end of the next 

day that is not a Saturday, a Sunday, a legal holiday, or a day on which the court is closed. When 

a time period is less than seven business days, intermediate Saturdays, Sundays, legal holidays, 

and days on which the court is closed shall be excluded from the computation. As used in this 

Paragraph, legal holidays include New Year’s Day, Dr. Martin Luther King Jr. Day, Lincoln’s 

Birthday, Washington’s Birthday, Presidents’ Day, Memorial Day, Juneteenth, Independence Day, 

Labor Day, Columbus Day, Election Day, Veterans Day, Thanksgiving Day, Christmas Day and 

any other day appointed as a holiday by Federal law or New York Law. 
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AGREED TO BY: 

PHL Variable Insurance Company 

By: _______________________ 

Title: _______________________ 

Date: _______________________ 

Eric Marhoun

Secretary

2/24/23
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AGREED TO BY: 
 
 
____________________________ 
James Kenney 
 
Date:  _______________________ 
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EXHIBIT A: 
LIST OF EXCLUDED POLICIES 

97513181 

97513826 

97513947 

97513959 

97513963 

97514213 

97514277 

97514279 

97514311 

97514670 

97514671 

97515078 

97515342 

97515502 

97515559 

97515596 

97515597 

97515662 

97515667 

97515743 

97515745 

97515795 

97516060 

97516106 

97516138 

97516269 

97516307 

97516324 

97516375 

97516376 

97516379 

97516389 

97516394 

97518600 

97518606 

97518647 

97518723 

97518725 

97519064 

97519065 

97519083 

97519088 

97519155 

97519664 

97519674 

97519675 

97519891 

97520932 

97521005 

97521006 

97521087 

97521156 

97521205 

97521259 

97521493 

97521613 

97521638 

97521650 

97521706 

97521739 

97521857 

97521909 

97522011 

97522017 

97522086 

97522087 

97522088 

97522171 

97522243 

97522284 

97522289 

97522292 

97522302 

97522310 

97522374 

97522375 

97522400 

97522440 

97522558 

97522571 

97522605 

97522622 

97522640 

97522689 

97522692 

97522694 

97522696 

97522723 

97522776 

97522782 

97522819 

97522833 

97522848 

97522861 

97522875 

97522877 

97522908 

97522922 

97522947 

97522948 

97522956 

97522990 

97522997 

97523000 

97523022 

97523064 

97523078 

97523083 

97523084 

97523090 

97523098 

97523104 

97523106 

97523111 

97523115 

97523117 

97523118 

97523119 

97523140 

97523156 

97523172 

97523187 

97523223 

97523224 

97523242 

97523257 

97523281 

97523313 

97523340 

97523352 

97523363 

97523385 

97523386 

97523390 

97523469 

97523489 

97523508 

97523512 

97523560 

97523610 

97523617 

97523623 

97523624 

97523628 

97523630 

97523631 

97523645 

97523650 

97523654 

97523661 

97523700 

97523707 

97523731 

97523741 

97523743 

97523748 

97523759 

97523766 

97523773 

97523778 

97523810 

97523811 

97523812 

97523829 

97523833 

97523846 

97523859 

97523861 

97523874 

97523882 

97523888 

97523889 

97523891 

97523903 

97523935 

97524032 

97524036 

97524059 

97524150 

97524158 

97524176 

97524192 

97524223 

97524242 

97524370 

97524424 

97524479 

97524555 

97524574 

97524593 

97524621 

97524634 

97524683 

97524728 

97524751 

97524873 

97524884 

97524887 

97524893 

97524921 

97524949 

97525010 

97525063 

97525113 

97525145 

97525207 

97525236 

97525330 

97525402 

97525404 

97525455 

97525472 

97525504 

97525536 

97525538 

97525591 

97525621 

97525714 

97525779 

97525795 

97525814 

97525852 

97525862 

97525904 

97525915 

97525918 

97525937 

97525940 

97525983 

97525997 

97526021 

97526032 

97526057 

97526073 

97526090 

97526091 

97526106 

97526119 

97526139 

97526152 

97526176 

97526195 

97526202 

97526205 

97526227 

97526290 

97526310 

97526313 

97526362 

97526366 

97526370 

97526373 

97526383 

97526387 

97526402 

97526421 

97526431 

97526442 

97526463 

97526465 

97526474 

97526491 

97526504 

97526508 
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97526519 

97526541 

97526555 

97526557 

97526585 

97526594 

97526664 

97526665 

97526668 

97526682 

97526702 

97526806 

97526816 

97526879 

97526926 

97526954 

97526996 

97527003 

97527024 

97527059 

97527083 

97527126 

97527127 

97527141 

97527152 

97527178 

97527218 

97527235 

97527273 

97527294 

97527315 

97527355 

97527412 

97527447 

97527498 

97527523 

97527571 

97527592 

97527610 

97527637 

97527645 

97527702 

97527720 

97527751 

97527787 

97527808 

97527896 

97527899 

97527954 

97528010 

97528066 

97528079 

97528151 

97528165 

97528188 

97528285 

97528331 

97528337 

97528496 

97528497 

97528539 

97528566 

97528675 

97528754 

97528914 

97529272 

97529410 

97529456 

97529483 

97529581 

97529738 

97530026 

97530105 

97530137 

97530152 

97530197 

97530310 

97530323 

97530369 

97530396 

97530453 

97530460 

97530470 

97530633 

97530843 

97531778 

97535603 
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Plan of Allocation1 
 

1. Each Final Settlement Class Member who is the most recent owner of a policy according 
to Defendant’s records (“Recipient”) shall be issued a check for that Recipient’s pro-rata 
share of the Net Settlement Fund. 

2. Each Recipient’s pro-rata share of the Net Settlement Fund shall be computed as follows: 

a. First, identify the incremental COI charges resulting from the 2017 Adjustment 
(“COI Overcharges”) for that Recipient; 

b. Second, divide that amount by the total COI Overcharges for the Final Settlement 
Class; and 

c. Third, multiply the resultant percentage for each Recipient by the Net Settlement 
Fund. 

3. If a Recipient would receive multiple checks pursuant to paragraphs 1-3 above, such checks 
may be consolidated into a single check. 

4. Within one year plus 30 days after the date the Settlement Administrator mails the first 
checks, any funds remaining in the Net Settlement Fund shall be redistributed on a pro rata 
basis to Recipients who previously cashed the checks they received, to the extent feasible 
and practical in light of the costs of administering such subsequent payments, unless the 
amounts involved are too small to make individual distributions economically viable or 
other specific reasons exist that would make such further distributions impossible or unfair. 
All costs associated with the disposition of residual funds – whether through additional 
distributions to Final Settlement Class Members and/or through an alternative plan 
approved by the Court – shall be borne solely by the Final Settlement Fund. 

5. The plan of allocation may be modified upon further order of the Court. Any updates to the 
plan of allocation will be published on the Class Website. 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

1 All capitalized terms herein are used as defined in the Joint Stipulation and Settlement Agreement. 
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AM Best Affirms Credit Ratings of Nassau Financial Group, L.P.’s Insurance Subsidiaries

CONTACTS:

  Michael Adams

Associate Director
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michael.adams@ambest.com


Rosemarie Mirabella

Director

+1 908 439 2200, ext. 5892

rosemarie.mirabella@ambest.com
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Manager, Public Relations
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Director, Communications
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FOR IMMEDIATE RELEASE

OLDWICK - DECEMBER 11, 2020 04:24 PM (EST)

AM Best has affirmed the Financial Strength Rating (FSR) of B+ (Good) and the Long-Term Issue Credit Ratings (Long-Term ICR) of
“bbb-” of Nassau Life Insurance Company (NNY), Nassau Life and Annuity Company (NLA), Nassau Life Insurance Company of
Kansas (Overland Park, KS) and Nassau Life Insurance Company of Texas (Austin, TX). All of the aforementioned entities, including an
unrated entity, Nassau Re (Cayman) Ltd., which is used for internal reinsurance, are collectively referred to as the Nassau Insurance
Group (Nassau). Concurrently, AM Best has affirmed the FSR of B (Fair) and the Long-Term ICR of “bb” of PHL Variable Insurance
Company (PHL).

In addition, AM Best has affirmed the Long-Term ICR of “b+” of The Nassau Companies of New York, Inc., along with its existing
Long-Term Issue Credit Ratings (Long-Term IRs). All companies are headquartered in Hartford, CT, unless otherwise specified.

The outlook of all of these Credit Ratings (ratings) is negative. (See below for a detailed listing of the Long-Term IRs.)

The ratings of Nassau reflect its statutory balance sheet strength, which AM Best categorizes as adequate, as well as its marginal
operating performance, neutral business profile and appropriate enterprise risk management (ERM).

The negative outlook reflects the considerable operating losses at PHL Variable and the utilization of excess capital for the recent
acquisition of Foresters Financial Holding Company, Inc. and Foresters Life Insurance and Annuity Company (FLIAC); each acquired
from The Independent Order of Foresters and merged into NNY, which together have negatively impacted the capitalization and
financial flexibility of its parent, Nassau Financial Group, L.P. (NFG). In addition, statutory operating results have trended downward at
NNY due to increased mortality in its legacy life insurance business and a decrease in investment income due to a declining invested
asset base, as well as investment yields that have been pressured by the low interest rate environment. AM Best notes that NNY has
reported statutory net operating losses through the third quarter of 2020 due to the impact from the Covid-19 pandemic, including
higher mortality and some volatility within its alternative investment portfolio, as well as non-recurring expenses over the last two
years.

Statutory net income at NFG has been trending negatively in recent years due to ongoing adverse mortality in its legacy life
businesses, portfolio yield compression, capital losses and non- recurring expenses. However, earnings and revenues have benefited
from growth in fixed annuity sales and a modest amount of earnings related to its asset management and distribution segments. AM
Best expects NFG’s earnings to trend positively once cost of insurance increases are implemented within its legacy life block. Earnings
should also benefit from reduced expenses, an expected improvement in overall mortality at NNY and additional earnings from its
acquisition of FLIAC over the near to medium-term.

Management has made significant progress in recent years streamlining operations, rebranding under the Nassau name, remediating a
significant amount of material weaknesses that existed prior to its acquisition of the group and strengthening its ERM framework and
capabilities.

In addition, the highly volatile business within PHL Variable has been ceded to a wholly-owned captive subsidiary that reinsures the
total retained risk in PHL. Despite the reinsurance agreement, NFG and its subsidiaries could be negatively impacted if the captive
entity does not perform as expected.

AM Best

 Print This Page

Case 1:18-cv-03444-MKV   Document 263-4   Filed 03/07/23   Page 2 of 3

javascript:window.print()


3/7/23, 1:22 PM AM Best Affirms Credit Ratings of Nassau Financial Group, L.P.’s Insurance Subsidiaries

https://news.ambest.com/presscontent.aspx?altsrc=9&RefNum=30196&URatingId=3053230&_ga=2.162492222.320242855.1631735562-337030163.1629645628#:~:text=AM Best has withdrawn the,AM Best interactive rating process.… 2/2

AM Best has withdrawn the ratings of PHL Variable as the company has requested to no longer participate in the AM Best interactiveAM Best has withdrawn the ratings of PHL Variable as the company has requested to no longer participate in the AM Best interactive
rating process.rating process.

The following Long-Term IRs have been affirmed with a negative outlook:

The Nassau Companies of New York, Inc.—

— “b+” on $300 million 7.45% senior unsecured notes, due 2032 (approximately $253 million outstanding)

Nassau Life Insurance Company—

— “bb-” on $175 million 7.15% surplus notes, due 2034 (approximately $126 million outstanding)

This press release relates to Credit Ratings that have been published on AM Best’s website. For all rating information relatingThis press release relates to Credit Ratings that have been published on AM Best’s website
to the release and pertinent disclosures, including details of the office responsible for issuing each of the individual ratings
referenced in this release, please see AM Best’s Recent Rating Activity web page. For additional information regarding the use
and limitations of Credit Rating opinions, please view Guide to Best’s Credit Ratings. For information on the proper media use
of Best’s Credit Ratings and AM Best press releases, please view Guide for Media - Proper Use of Best’s Credit Ratings and
AM Best Rating Action Press Releases.

AM Best is a global credit rating agency, news publisher and data analytics provider specializing in the insurance industry.
Headquartered in the United States, the company does business in over 100 countries with regional offices in New York,
London, Amsterdam, Dubai, Hong Kong, Singapore and Mexico City.

Related Companies
For information about each company, including the Best's Credit Reports, group members
(where applicable) and news stories, click
on the company name. An additional purchase
may be required.

AMB# Company Name

050888 Nassau Companies of New York, Inc.

044343 Nassau Financial Group, L.P.

070171 Nassau Insurance Group

006922 Nassau Life Insurance Company

006977 Nassau Life Insurance Company of Kansas
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